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SS 


Erne, BeckerMan and ABRAHAM BecKERMAN, on behalf 
of themselves and all other participants in Times 
Square Associates, similarly situated, 


Piainti), ;-Appellants, 


against 


Ira JAY Sanps and F. S. MAnaGeMENT Corr., 


Defendants-A ppellees. 


On AppeAL FROM THE Unitep States District Court 70R 
THE SOUTHERN District or NEW York. 


— 
BRIEF FOR DEFENDANTS-APPELLEES. 


Statement. 


The plaintiffs appeal (64)* from a judgment signed 
by Hon. Morris EF. Lasker, District Judge, dismissing 
the amended complaint (A106)** pursuant to a memo- 
randum and order (A92-105), dated Mareh 20, 1975, 
granting defendants’ motion to dismiss the amended 
complaint pursuant to Rules 12 and 56 of the Federal 
Rules of Civil Procedure. 


*Reference to document numbers of record on appeal. 


**Reference to page numbers of appendix. 
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At page 2 of their brief, the appellants set forth, 
under “Issues Presented,” items “1” through “4” in- 
clusive. Item “1” is correct. Items “2,” “3” and “4” are 
incorrect or misleading in the following respects: 

Item “2” refers to “the additional facts adduced on 
the various motions.” As a number of motions were 
based on the original complaint which has been supet 
seded by the amended complaint, any additional facts in 
support of the original complaint are irrelevant on this 
appeal. 


Item 3 reads: 


“3. Was the Court below correct in dismissing 
the amended complaint on account of an appar- 
ent absence of the jurisdictional amount in con- 
troversy after * * *” 


and then sets forth subdivisions (a), (b), (¢) and (d). 
Subdivision (a) is as follows: 


“(a) a defendants’ motion to dismiss the original 
complaint on that basis has been denied almost 
two years earlier and twice again thereafter.” 


The motions were denied because the Court gave the 

5b 
plaintiffs a further opportunity tc establish punitive 
damages, the Court stating (A39-40): 


“Expressing no view on the merits, but taking, 
as we must on this motion, the allegations of the 
complaint as true, we cannot say that it would 
be impossible for the Beckerinans to satisfy the 
requirements of the New York rule and to re- 
cover punitive damages. There is no doubt that 
the New York standard is an extremely high 
one, making it difficult indee] for plaintiffs to re- 
cover punitive damages in this state. On the 
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other hand, the federal standard for dismissal is 
also very high, and on the balance here we believe 
that it precludes dismissing the action. 

“The motion to dismiss the non-derivative suit 
for lack of the jurisdictional amount must there- 
fore be denied.” 


Subdivision (b) of item “3” is as follows: 


“(b) plaintiffs had been granted an interlocutory 
sumirary judgment on the issue of liability but 
no hearing or discovery had been had on tie issue 
of damages.” 


While the Court originally granted interlocutory sum- 
mary judgment, the Court subsequently granted defend- 
ants’ motion for reargument, and the statement to the 
contrary by plaintiffs at page 4 of their brief is er- 
roneous. The Court in granting defendants’ motion for 


reargument stated, in its memorandum dated November 
20, 1974 (A69 


“Defendants move to reargue our Memorandum 
and Order dated June 28, 1974, denying their mo- 
tion for summary judgment dismissing the com- 
plaint for lack of subject matter jurisdiction. * * * 


“ee * 


* However, the record as more fully de- 
veloped in defendants’ moving papers on the pres- 
ent motion indicated the possible absence of ju- 
risdiction. At oral argument on the current mo- 
tion, we requested further submissions from the 
parties on that limited issue, in accordance with 
the rule that when allegations of the <urisdictional 
amount are challenged by the defendant, the plain- 
tiff must support them by competent proof.” 


And at A70: 


“Because of the existence in the record of new 
factzal material requested by the court, we treat 
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the present motion as a renewed motion by defend- 
ants for summary judgment.” 


And at AT75: 


“Accordingly, the Beckermans are directed to 
file an amended complaint reeasting the suit as one 
for compensatory and punitive damages, if indeed, 


as plaintifs assert, that is what it Is. 


“The motion for summary judgment is denied 
subject to the conditions set forth above.” 


8(m) of the General Rules of the District Court 
relating to a motion for reargument provides in part: 


“* * * No oral argument shall be heard «a. vess 
the court grants the motion and specifically di- 
rects that the matter shall be reargued orally. No 
affidavits shall be fil hy any party unless di- 
rected by the court e ‘alies ours.) 


As the Court granted oral argument (A69) the motion 
for reargument was in fact granted. 


Subdivision (¢) item “3” is as follows: 


“(¢) The amended complaint was thereafter 
served pursuant to a direction by the Court.” 


The amended complaint was served after plaintiffs ae- 
cepted the Court’s conditions as above quoted under sub- 
division “(bh)” (A775). 


ihbdivision (d) of item “3” is as follows: 


“(d) the amended complaint did not change the 
nature of the vight being asserted?” 
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The original complaint contained one cause of action 
seeking an accounting (44-10). The amended complaint 
(A77-91), alleged five counts (as more fully deseribed 
at pages 6 to 9 of this brief), the first count against 
both defendants, the second and’ fifth, counts against 
Sands, and ihe third and fourth counts against defend- 
ant IF. S. Management Corp. The amended complaint 
sought over $3,000,000 (.A77) while the original complaint 
sought an accounting for $325,000 (A4-10). 

In Item “4” the plaintiffs refer to a possible right 
to maintain a derivative action. The amended complaint 
alleges strictly a class action. The plaintiffs cannot ap- 
peal from the original order dismissing the derivative 
action set forth in the original complaint, which has 
been superseded by the amended complaint. Joor-’s 
Federal Practice, Volume 3, 2nd Edition, §15.08[7], page 
959. In any event, Times Square ..ssociates, in whose 
behalf the derivative eause of action was commenced, 
since 1966 has been neither a pat nership, a corpora- 
tion, nor a trust, but is a trade name used by Sands 
individually as agent for the investors. Associates is 
not a party defendant in this action. A derivative ae- 
tion cannot be brought in behalf of an individual or an 
ordinary partnership. It can be brought however in 
behalf of a limited partnership by virtue of Section 115-a 
of the New York Partnership Law which was added by 
the laws of 1968 (ce. 496, §3, effective June 5, 1968). No 
claim has been made by tne y aintiffs that Associates 
is or ever was a limited partnership. 


There is one other issue on this appeal, which plain- 
tiffs neglected to mention, and that is: Whether plain- 
tiffs are proper paries to conduct this class action. 


6 
The Amended Comp'aint. 


The amended complaint contains five counts, is desig- 
nated as a “elass action” and is brought by reason of 
diversity of citizenship. 


First Count Against Both Defendants (A77-82). 


The first count alleges in substance that in “1951” 
(should be 1961) Sands, together with Jerome Wishner 
and George Gewanter organized Times Square Asso- 
cia‘es (“Associates”) as a general partnership with 
themselves as sole partno:s for the purpose of acquir- 
ing a long term net lease on an office building (Par. 2); 
that in June, 1961, Associates became a_publicly-held 
real estate syndicate by each of the partners selling 
$187,500 of participating interests in his own partner- 
ship interest to members of the publie and, in connection 
with such sales, issued a prospectus in the form annexed 
as Ixhibit 2, and that the three partners used the pro- 
ceeds of the sales for the purposes set forth in the 
prospectus; that the members of the class on whose be- 
half the action is brought purchased their participating 
interests from vue or another of the partners pursuant 
to this prospectus (Pars. 3-5); that each investor pur- 
chased his participating interest from a partner pur- 
suant to separate written agreements similar to the one 
annexed to the complaint as Exhibit 1 (Par. 6); Exhibit 
1 is a copy of an agreement dated June 29, 1961, be- 
tween Jerome Wishner called the “Agent” and the plain- 
tiffs called “Participants” (Ai1-15); that pursuant to 
the prospectus and the investors’ agreement the prem- 
ises were to be managed by Tri Management Company, 
a partnership comprised of the partners of Associates, 
at no profit to themselves (Far. 7); that in December, 
1962, Tri Management ceased managing the premises 
and thereafter the premises were managed by First Re- 
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public Company, a partnership in which Sands was a 
partner, and thereafter by First Republic Corporacion 
of America, in which Sands was an officer, director and 
controlling person (Par. 8); that in May, 1966, First 
Republic Corporation ceased managing the premises and 
defendant F. S. Management undertook the management 
(Par. 9); that Sands is an officer and director and said 
corporation is wholly owned and controlled by Sands 
and members of his family (Par. 10); that in May, 
1966, Wishner and Gewanter resigned as partners of 
Associates and “defendant Sands remained as the sole 
general partner ani «agent for all investors in As- 
soclaes” (Par. 11); that Sands, after resignation of 
Wishner and Gewanter, “was a fiduciary for all Invest- 
ors” (Par. 12); that Sands in contravention of the in- 
vestors agreement and the prospectus caused Associates 
to pay management fees, leasing commissions and admin- 
istration fees to First Republic Company, First Republic 
Corporation and F. 8S. Management (Par. 18) and that 
Sands used a certain portion of the premises without 
the payment of rent (Par. 19) and caused Associates 
to pay legal fees and has demanded and received for- 
warding fees from such attorneys (Par. 20) and caused 
Associates to pay various personal obligations of Sands 
(Par. 21) and generally violated his position as a fiduciary 
(par. 23) and that the damages to plaintiffs and mem- 
bers of the class exceed $325,000 (Par. 24). 


Second Count Against Sands (A82-83). 


This count alleges that the fair market value of the 
net lease is in excess of $1,048,000; that the fair market 
value of other assets is in excess of $310,0CJ; that the 
plaintiffs and the investors have not received distribu- 
tions of $56,250 in each year “as provided for in the 
Prospectus and the Participation Agreement” and that 
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consequently each investor is entitled to receive his pro- 
portionate share of a sum in excess of $1,156,000 (Pars. 
25-28). 
Third Count Against F. S. Management (A83). 


This is set forth in three paragraphs, as follows: 


“29. Upon information and ! :lief, the moneys 
wrongfully received by F. S. Management from As- 
sociates, as alleged in the first count, were invested 
by F. S. Management and were used by F. 8. 
Management to purchase assets and properties. 


“30. Upon information and belief, F. S. Manage- 
ment continued to hold the monies wrongfully re- 
ceived from Associates and the investments made 
with those monies and the assets and properties 
purchased with those monies in trust for the bene- 
fit of the plaintiff and the ther Investors in As- 
sociates, 

“31. Plaintiffs do not have knowledge or informa- 
tion as to the amounts, if any, to which they and 
the other investors in Associates may be entitled 
under this count.” 


Fourth Count Against F. S. Management (A83-84). 


This count alleges upon information and belief that F. 
SM iagement received real estate management fees in 
excess of $113,000 and leasing commissions in excess of 
$25,000, from Associates; that under New York law (Real 
vroperty Law §442[e] [8]) plaintiffs and t.- class are 
entitled to punitive damages in excess of $414,000 in addi- 
tion to recovering the management fees and leasing com- 
missions. 
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Fifth Count Against Sands (A84-89). 


This count alleges that at the time that the investors 
purchased their interests, Sands agreed that he would 
manage the premises “at actual cost and without any 
profit or compensation to himself except as set forth in 
the Prospectus and Participation Agreement” (Par. 39) ; 
that thereafter and on or about August 10, 1966, Sands 
sent a letter to the investors in which he reaffir ‘ed said 
obligation (Par. 36); that Sands contrary to said agree- 
ment diverted more than $325,000 from Associates (Par. 
37); that the plaintiff Ethel Beckerman attended a meet- 
ing to discuss the affairs of Associates on June 25, 1970, 
and that thereafter Sands and Associates instituted an 
action against the plaintiffs herein to recover damages 
for slander (Pars. 38-52); that the complaint in behalf 
of Associates charged the Beckermans with converting 
and removing from the premises of Associates books and 
records (Par. 53); that Sands also commenced a slander 
action against Mrs. Gussie Manheim, that saia actions 
were brought wrongfully to impede the investors from 
inquiring into the affairs of Associates; that the investors 
are entitled to punitive damages of $1,075,000 (Pars. 58- 
61). 


Damages in sums exeeeding $3,000,000 are sought, be- 
sides an accounting ,A89-90). 


The defendants served their answer to the amended 
complaint denying in substance the material allegation s 
and setting up various affirmative defenses consisting of 
lack of jurisdiction; the Statute of Limitations: that since 
1961, a balance sheet and statement of incoine and oper- 
ating expenses certified by the accountants of Associates 
which indicated as an expense, management and profes- 
sional fees, was mailed annually to each investor and no 
objection was ever raised thereto by any of the investors 
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until about June, 1970; that the plaintiffs are estopped 
from claiming that the expenses charged were contrary 
to law; that each count fails to state a claim upon which 
relief can b: granted, and that the plaintiffs and their 
attorneys do not and cannot adequately represext any 
class herein (50). 


At the same time, defendants served affidavits and a 
notice of motion for summary judgment pursuant to Rule 
56(b) FRCP (51), upon the ground that, as a legal cer- 
tainty, the matter in controversy does not exceed $10,000 
and for an order pursuant to Rule 12(b) (1) and Rule 
12(h) (3) striking from the complaint all class allegations 
and dismissing the amended complaint and each an¢ every 
count thereof pon the «reund that each of said counts 
fails to state a claim upea which relief can be granted. 


On March 20, 1975, “udee Lasker rendered a mem- 
orandum and order dismis ing the amended complaint 
(A92-105) stating: 


“* * * Count T which seeks compensatory dam- 
ages of $325,009 a ntains essentially the same alle- 
gations as the entire original complaint. * * *” 


(A94), 
And at A95: 


“Defendants argue that the claim for compensa- 
tory damages of $525,000 is clearly excessive be- 
eau-e the damage figure ineiudes alleged damages 
incurred aftcy the commencement of this action. 
See affidavit of Harvey M. Sklaver, September 4, 
1974. According to defendants, whose figures 
plaintiffs do not dispute, $101,763 of the claimed 
a were incurred after the action was com- 


menced. * * *” 


And at A95-A96; 


“Adopting defendants’ computations, which 
pear to be more than reasonable, plaintiffs are 
with a claim for compensatory damages in Count 
1 of $224,662; accordingly trey must establish 
they have in good faith alleged punitive damages 
amounting to seven times actual damages.” 


+he 
Che 


And at A98: 


“For the reasons stated below, the remaining 
counts fail to allege sufficient additional damages to 
make up the required jurisdictional amount.” 


Facts. 


As the plaintiffs have set forth many erroneous facts 
and conclusions in their brief, we will set forth the actual 
facts as established by an lavits and documents. 


Shortly prior to June 5, 1961, defendant Sands, Jerome 
Wishner and George Gewanter organized a partnership 
known as Times Square Associates (“Associates”) as a 
real estate syndicate for the purpose of acquiring legal 
title to a leasehold of a commercial building known as 
701 Seventh Avenue, New York City. After acquiring 
this leasehold by making a downpayment of $35,000 as a 
deposit, they prepared a prospectus as underwriters 
under the trade name of The First Republic Company, 
composed of the same three partners. This prospectus 
was filed with the New York State Attorney General’s 
office. The prospectus indicated that the price per unit 
would be $5,000 and $2,500 for a one-half unit, and the 
total amount of the offering was $562,500. The three 
partners received subordinated participating units in ex- 
change for their title to the 'easehold and not for any 


agreement on their part to manage the property (12) 
(aff. of Sands, 1/27/73, p. 11). 


The prospectus, at page 7, provided as follows (A22): 
“Sratrus oF PurcHaAsERS OF PARTICIPATIONS. 


Sands, Wishner and Gewanter, as nomi- 
NEOs, enter into a Participation Agrecment 
with tors whereby Messrs. Sands, Wishner 
and Gewanter will each be Agent for and repre- 
ent one-third of the Participants in their equity 
OV nership. 


“The Varticipants will own the particular Agents’ 
one-thive equity in’-rest in the partnership in pro- 
portion to their fractional respective contributions. 


‘The “rospectus further provides that distribution, “if 
availakie at 10% per annum payable monthly shal! be 
made first to full Participants,” and thereafter, if there 
is a surplus, to the agents as subordinate participants 
(A22). On page 1 of the Prospectus the following ap- 
pears (A116): 


“The Sponsors will act as Nominees for all Par- 
ticipants, and will distribute to cach Participant 
their undivided one-third interest in the entire part- 
nership asset, consisting of the beneficial owner- 
ship of the leasehold hereinafter described. Al! 
Participants, including the Sponsors, will share 
proportionately in the profits or losses of Asso- 
ciates, said losses, if any, not being limited to cap- 
‘tal contribution. Reference is made to caption 
enti‘'ed, ‘Status of Purchasers of Participations.’ ” 


The syndicate investors obtained their interests by ac- 
quiring, each under separate contract with only the one 
partner (of the three partners) with whom each investor 
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contracted, a percentage of such partner’s interest in any 
profits and, in the event of dissolution, in the final distri- 
bution (A22) (All). The plaintiffs in the case at bar 
did not enter into any written contract with the other 
two partners (i. e., Sands and Gewanter). 


On January 29, 1961, an agreement was entered into 
between Jerome Wishner, one of the partners, with the 
I 
plaintiffs, which provided in part as follows (A11): 


“Agreement made as of the 29th day of June, 
1961, between Jerome Wishner, residing at 2046 
Oliver Way, Merrick, New York, hereinatter called 
‘Agent’ and others, hereinafter cailed ‘Partici- 
pants.’ ” 


The agreement also provided under i’aragraph 2(1) at 
page 3 (A13), that the agent: 


“(1) Shall receive no compensation, whatsoever, 
for acting in the capacity as Agent herein.” 


Sands, Wishner and Gewanter, as agents, were required 
to send financial reports to the participants, approve 
transfers of participation units, maintain the records of 
Times Square Associates, and the like. For this, they 
were not to be compensated. They were required to 
oversee the affairs of the participants as investors and 
to act as agents for them in that respect, but were not 
required to act as uncompensated building managers (6) 
(aff. Sands, 10/11/72, p. 10). Nowhere in the Participa- 
tion Agreement (All) is any provision contained that 
the partnership shall manage the building or make leases 
with tenants without compensation, or render legal serv- 
ices for Associates without compensation. As a matter 
of fact, Wishner is not an attorney (Prospectus, p. 9) 


(A24). 


\t page 5 of the Prospectus (A16) the following pro 


The property will be completely operated 


at actual cost by Tri-Management Company, a 

New York Partnership, consisting of [ra Sand: 

Jerome Wishner and George Gewanter, under a 

anagement contract. * * * The said management 
contract * * * is on an at will basis * * *.” 

The property was in fact operated at actual cost. Out- 

le brokers would not accept the management of this 

building under a condition that one of their representa- 


tives be always present during usual business hours so 
as to rent vacant space. Sands, at a considerable sacri- 
fice, moved into this building so that he and his office staff 
could take over the management of the building and, 
under his supervision, could rent vacant space (80) (aff. 
Sands, 4/1/74, Par. 21). 


Iexhibit 6 annexed to the affidavit of Mr. Sklaver sworn 
to October 51, 1972 (9), is a balanee skret as of De- 
cember 31, 1966, of Times Square Associates. Note 5 
states in part: 


“Nore 5—From Jaxuary 1, 1966 through June 
30, 1966, The First Republic Corporation of Amer- 
ica managed all of the affairs of the property and 
the administration of the company for a fee.” 


The statement of income in this balance sheet indicates 
operating expenses for management fees, office expenses, 
professional fees and consulting fees (9) (Exhibit 6 to 
aff. Sklaver, 10/31/72). 


The form and substance of plaintiffs’ participation 
agreement were the same as commonly used by real es- 
tate syndicators in New York City in selling participating 
interests (30) (aff. Sands, 4/1/74, Pars. 12-15). 
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We have in our possession, a copy of a participation 
agreement dated February 28, 1958, between Alvin 5. 
Lane designated as “Agent” and various prrchasers of 
an interest in a long term leasehold on the Hotel Taft in 
New York City, designated as “Participants.” Paragraph 


eo 


3” thereof provides as folloy 


“3. The Agent shall act, without compensation, as 
agent for the joint venture in the ownership of the 
Property. * * *” 


We also have i our possession, a copy of a financial 
statement coveriug said syndication for the period from 
August 1, 1972 through January 31, 1973, prepared by 
certified public accountants, which indicates that manage- 
ment fees of $22,227 and commissions of $49,427 were 
charged as expenses. The attorneys for the syndicators 
were Messrs. Wien, Lane, Klein & Purcell. Lawrence 
Wien, the senior member of this firm, has been regarded 
as the leading real estate syndicator for the last 20 years 
in this State (30) (aff. Sands, 4/1/74, Pars. 12-15). 


The form and substance of the agreement used in the 
Hotel Taft syndication aforesaid was used in the prepa- 
ration of plaintiffs’ participation agreement. We have 
four similar participation agreements prepared by the 
law firm above mentioned in connection with other syndi- 
vations, which are in form and substance similar to the 
Hotel Taft participation agreement. Plaintiffs’ attorneys 
were given an opportunity to inspect all of the afore- 
mentioned agreements (31) (defendants’ memo, 4/3/74, 
Page 23). They have not denied such facts. 


We submit that the agreement annexed to the complaint 
is clear and unambiguous. However, even if there were 
any ambiguity, it is apparent that the plaintiffs construed 
this agreement to mean that management and professional 


‘campy 
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fees could legally be charged for the management ~. the 
leasehold building, including commissions for rentals, 
since they received annual reports indicating such charges 
for a period of about nine years and made no complaint 
with rezard thereto (30) (aff. Sands, 4/1/74, Par. 10). 


When a contract is clear in and of itself, circumstances 
extrinsic to the document may not be co. ed in inter- 
preting the meaning of contractual ter: ut when the 
meaning of words depends on various su: vounding cir- 
cumstanees that are in dispute, such ciremastances must 
he first found as a fact before interpretation can pro- 
cood. Broadway Maintenance Corp. v. City of New York, 
941 N. Y. S. 2d 116, 19 A. D. 2d 96. 


Wishner and Gewanter resigned in 1966 as partners 


of Associates so that Sands became the sole former part- 
ner of Associates. 


. S. Management Corp. was organized in 1967 and 
took over the management of the building. Sands was 
vice-president of the eo "poration which was owned and 
controlled by him and embers of his family. 


In each year, from 1962 to 1975 inclusive, the plaintiffs 
and all investors received by mail, a financial statement 
of Times Square Associates, containing a balance sheet 
and statement of income and operating expenses for the 
building, for the year ending December 31 of the preced- 
ing year, prepared by certified public accountants. Such 
operating expenses in each of sail years set forth the 
management fees and the attorneys’ fees as included in 
the operating expenses (30) (aff. Sands, 4/1/74, Par. 10). 
Plaintiffs first made their oral objections to these charges 
in 1970. They never made any written objections as they 
would be required to do pursuant to paragraph 12 of 
their agreement dated June 29, 1961 (Ex. 2 of complaint) 


(A14). 
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Plaintiffs’ attorneys have submitted eight affidavits in 
this case, all sworn to by Mr. Sklaver, plaintiffs’ counsel. 
No affidavit of either of the plaintiffs or of any investor 
has been filed in this action. Mr. Sklaver’s affidavits are 
based almost entireiy on hearsay statements allegedly 
made to him by third parties. The affidavits of such 
third parties have not been filed. In addition, Mr. Sklaver 
refers to testimony given by two witnesses hefore trial in 
an action commenced by the defendants against the plain- 
tiffs in the State Court, where Mr. Sands was not given 
an opportunity to cross examine such witnesses end the 
transcript of such examination was never signed by the 
witnesses or filed (30) (aff. Sands, 4/1/74, Par. 4). The 
entire deposition was therefore void pursuant to Rules 
8113 and 3116 of the New York Civil Practice Law and 
Rules. Rule 3113 provides for the absolute right of cross 
examination of witnesses. Rule 3116 provides for the 
right of a witness to correct the transcript of his testi- 
mony, which is then to be signed and sworn to by him 
and to be subsequently filed by the attorney procuring 
such testimony. In any case, the depositions of such 
witnesses do not support the various charges made by 
the plaintiffs. 


The plaintiffs claim that they called a meeting of all 
the investors on June 23, 1970. In facet, no proper meet- 
ing of investors was ever called because it is established 
that the alleged so-called Investors Committee was not 
legally organized since notice of such meeting was not 
given to all investors, and even to less than a majority 
thereof (30). Defendants claim that notice of this meet- 
ing was mailed to less than a majority of the 154 in- 
vestore to incorrect addresses, and not to many who had 
differed with Mrs. Beckerman (51) (aff. Sands, 1 11/75, 
pp. 10-11). 
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On December 16, 1970, Sands commenced an action in 
the Sipreme Court against the plaintiffs in the within 
action for slander. Their answer stated: 


“At said meeting (of investors) defendants stated 
that they were net charging Sands with dishonesty 
or wrengdoing and that they wanted only to obtain 
meaningful facts with respect to their investment 
in Associates. * * *” (30) (aff. Sands, 4/1/74, Par. 


r}: 


All charges in the esse at bar made by «.- plaintiffs 
agi he defendants have not only been denied, but affi- 
davi ve been submitted by Associates’ certified public 
fic ats and disinterested individuals definitely estab- 

ing that all of the reckless charges made by plaintiffs 
ave febrications (11, 12, 30, 51). 


LAW. 
POINT I. 


Plaintiffs cannot aggregate their claims with the 
separate and distinct claims ef other members of the 
class. 


A. 


To support a suit, such as we have here, not only is it 
necessary for the claims of the particular plaintiffs to 
exceed $10,000, but the claim of each member of the as- 
serted class must do so. Zahn v. International Pcper 
Co., 469 F. 2d 1033 (2d Cir.), aff'd 414 U. 8S. 291. 


Prior to the amendment of Rule 23 of the Federal 
Rules of Civil Procedure, class suits were defined as true, 
hybrid and spurious. The rule was changed in 1966 so 
that the test of a class suit was placed on a functional 
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basis. Prior to that change, the Supreme Court had held 
that in a spurious or hybrid suit, you couldn’t aggregate 
the claims of the members-of-the-elass-in-order_to reach 
the jurisdictional amount. Clark v. Paul Gray, Ine., 306 
U. S. 583, 588-90 (1939). With the amendment to Rule 
23, however, it was thought in some quarters that you 
could aggregate the claims, regardless of the nature of 
them, so long as the suit qualifies as some sort of a class 
action. But in the Synder case, the Supreme Court re- 
jected this view and held that the claims of the members 
of a class may be aggregated only “in cases in which two 
or more p.aintiffs unite to enforce a single title or right 
in which they have a common and undivided interest” 
(Snyder v. Harris, 394 U. S. 332 at 335). (Italies ours.) 
The test consequently is whether the alleged members of a 
class are asserting a “single” title or right which they 
hold in commva, or are asserting separate, albeit simi- 
lar claims. The latter is the situation here. 


l.. che Zahn case, supra, the Supreme Court at pages 
293-4 of 414 U. S. 291 said: 


“A classic statement of the dichotomy that de- 
veloped in construing and applying these sections 
is found in Troy v. G. A. Whitehead & Company, 
222 U.S. 2%, 40-41 (1911): 


“When two or more plaintiffs, having separate 
and distinct demands. mite for conv _nience and 
economy in a single uit, it is essential that the 
demand of each be of the requisite jurisdictional 
amount; but when several plaintiffs unite to en- 
force a single title or right, in which they have a 
common and undivided interest, i. is enough if 
their interests collectively equal the Juri <:dictional 
amount.’ 


“This distinction and rule that multiple plain- 
tiffs with separate and distinc* claims must each 
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satisfy the jurisdictional-amount requirement for 
suit in the federal courts were firmly rooted in 
prior cases * * °,” 


And at page 297: 


“That case, Hackner v. Guaranty Trust Co. of 
New York, 117 F. 2d 95 (CA ‘2 1941), involved a 
class action brought on behalf of plaintiffs with sep- 
arate and distinct claims. Judge Clark invoked a 
long line of authority in this Court, and in other 
pote , to hold that rpm parties ap sen only by 
a common question of law and fact, ‘aggregation is 
Birnie and that jurisdiction tive he supplied 
for those without claims in the requisite amount 
‘by adding a plaintiff w 9 can show jurisdiction.’ ’ 


And at page 301: 


“We conclude, as we musi, tat the Court of Ap- 
peals in the case before us accurately read and ap- 
sh Snyder v. Ilarris: Hach plaintiff in a Rule 

s(b) (3) class action must satisfy the jurisdic- 
tions! amount, and any plaintiff who does not must 
he dismicsed from the ease—‘one plaintiff may not 
ride in on another’s coattails. 469 F. 2d at 1035.” 


In Snyder v. Harris, 3894 U. 8. 382 (1909), where the 
Supreme Court rejected the notion that aggregation was 
permissible in every class action under amended Rule 
23, Mr. Justice Black said, at page 396: 


“The doctrine that separate and distinct claims 
could not be aggregeted was never, and is not 
now, based upon the eategories of old Rule 23 
or of any rule of procedure. That doctrine is 
based rather upon this Court’s interpret ation of 


the statutory phrase ‘matter in controversy. 
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And in Moore’s Federal Practice, Volume 3B, {25.95, at 
page 23-1857, it is stated: 


“Tf the claims are joint and common, as in the 
trne class action, they may be aggregated. When 
they are separate and distinet they are not ag- 
gregable. And it makes no difference that the class 
action is a (b) (1), (b) (2), or (b) elass suit. Jt is 
the type of jural right that is determinative; not 
the type of class suit in which the right is pre- 
sented.” (Italies ours.) 


Aggregation was denied in Sturgeon v. Great Lakes 
Steel Corp., 1438 F. 2d 819 (6th Cir. 1944), where em- 
ployees who were beneficiaries under group insurance 
policies procured by their employer complained that the 
employer had unlawfully retained dividends paid on the 
policies. The employees, as a class, sought an accounting 
and the creation of a fund out of which each would take 
his pro rata share. Each employee had his own con- 
tract, as do the participants in Times Square Associates, 
but each contract was the same and each had been issued 
in accord with two master policies issued to the employer. 
Aggregation, though, was denied becaus 


“The rights of the employees are not derived 
from the same or common title, but the interest of 
each in the dividend fund is based upon a separate 
and distinct contract each has with the insurer and 
the appellee-employer.” 143 F. 2d 819, 822. 


In Troup v. McCart 238 F. 2d 289, it was held that in a 
class action by policy wlders claiming interests in a fund 
held by defendant insurer, the y}uintiffs’ interests were 


separate and distinct being derived from individual con- 
tracts. 


In Neville v. Delta Insurance Company, 45 F.R.D. 345 
(1968), the court did not permit plaintiffs to aggregate 
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their claims to attain the jurisdictional minimum. The 
plaintiffs formerly held contracts of insurance with the 
defendant. The suit was brought to recover paid but un- 
earned premiums when the defendant cancelled plaintiffs’ 
insurance policies. The court stated at page 349: 

“* ** The monies sought do not represent a single 
fund held jointly and in common by the various 
plaintiffs. If indeed a fund may be said to exist, 
it represents only a sum of a list of various amounts 
which parties to various contracts claim is owed 
them. It is no matter that the variety of debts may 
have grown out of a single act of defendant.” 


In Givens v. W. T. Grant Company, 457 F. 2d 612 (2ad 
Cir. 1972), this court refused to permit aggregation of the 
claims of plaintiff class. The ciass purported to consist 
of all per who had entered into retail installment con- 
tracts with the defendant for the purchase of coupon books. 
Although each contract was identical exeept for amount, 
the court held at pages 613-614: 


“* * * Here each plaintiff’s claim for actual dam- 
ages is far short of the jurisdictional amount. More- 
over it is clear that plaintiffs cannot satisfy this 
jurisdictional requirement by aggregating the 
separate and distinct claims of members of the class, 
the Supreme Court having held that separate and 
distinet claims asserted by and for numerozs claim 
ants in a class action cannot be aggregated to satisfy 
the jurisdictional amount requirement for diversity 
actions” (citing Snyder, supra). 


B 


The plaintiffs have attempted to manipulate their de- 
scription of the facts in the case at bar, in order to sup- 
port their claim that aggregation is permissible. They 
have attempted to frame the factual pattern so as to de- 
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scribe a common and joint fund and have characterized 
their complaint as seeking substantial equitable relief, 
when in fact no common and joint fund exists, and their 
claims for equitable relief are merely ancillary to their 
demands for compensatory damages. 


Plaintiffs claim that an alleged fund exists and they de- 
scribe this alleged fund to be “the total monies diverted 
by Sands and the assets into which these funds can be 
traced” (plai. .ffs’ brief, p. 20). According to this rea- 
soning, all cases in which damages are sought would have 
funds, the funds being equivalent to the potential re- 
coveries of the plaintiffs. The fallacy in this reasoning 
was recognized by the federal courts in Neville v. Delta In- 
surance Co., 45 F.R.D. 345, 349 (1968), when, in rejecting a 
claim that aggregation was permissible in an action by 
policyholders against their insurance company to recover 
unearned portions of paid premiums, the court stated: 


“The monies sought do not represent a single fund 
held jointly and in common by the various plaintiffs. 
If indeed a fund may be said to exist, it represents 
only a sum of a list of various amounts which par- 
ties to various contracts claim is owed them. It is no 
matter that the variety of debts may have grown 
out of a single act of defendant.” 


The fund alleged to exist by the plaintiffs is that type 
of fund (if a fund can be said to exist at all in the case at 
bar). It is a mere amalgam of the individual and dis- 
tinct claims of the various class members. 


The demand by plaintiffs for equitable relief in the form 
of the appointment of a receiver or the dissolution of 
Times Square Associates is merely an attempt by plaintiffs 
to support their claim that the demands of all plaintiffs 
are common and undivided as required for aggregation 
under the Snyder decision (Snyder v. Harris, 394 U. §. 
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332). In fact, the claim for equitable relief is merely 
incidental and ancillary to their real demands for compen- 
satory and punitive damages. This was recognized by 
Judge Lasker in his memorandum below dated November 
20, 1974, wherein he stated at page 2 (A70): 


“By Memorandum of October 11, 1973, we re 
jected the argument; * * * that this action is essen- 
tially to compel an accounting * * *.” 

And at page 4 (A72): 

“* * * it is plain from plaintiffs’ various submis- 
sions that this suit is brought in substance to re- 
cover compensatory damages * * * together with 


punitive damages, and to distribute them pro-rata 
to Associate’s investors.” 


Plaintiffs have advanced two tests to be used by this 
Court to determine whether aggregation should be per- 
mitted in a given case. They contend that under either 
the “interest in distribution” test or the “essential party” 
test, aggregation is appropriate in the case at bar. This 
is incorrect. All of ases cited by plaintiffs in sup- 
port of these tests clearly distinguishable from the 
facts in the present ease, 


In support of the “interest in distribution” tests, plain- 
tiffs cite four eases, none of which are applicable or com- 
parable to the case at bar. The first of said cases, Miller v. 
National City Bank of New York, 147 F. 2d 798, is an 
action which this Court itself has said “involved a suit 
which * * * sought the restoration of a common and spe- 
cific ; ind” (Ames v. Mangel Co., 190 F. 2d 344, 347 [2nd 
Cir. 1951]).* (Italics ours.) The second and fourth cases 


*The Court of Appeals characterization, in its Ames decision, 
of the Miller case, cited by plaintiffs, was based on the original 
Miller complaint wher ‘1 aggregation was permitted and not ci 
-he amended Miller er.plaint (as described in f.n. 3, page 16 of 
nlaintiffs’ brief) wherein aggregation was not permitted. 
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cited both involved common and specific funds not present 
in the case at bar; they were also distinguished on other 
grounds by Judge Lasker in his opinion below dated Oc- 
tober 11, 1973 (A381), officialiy reported in 364 F. Supp. 
1197 (1973) wherein he stated at page 1200, f.n. 1 (A45): 


“1, The Beckermans rely principally on Berman 
v. Narragansett Racing Ass’n, 414 F. 2d 311 (1st 
Cir. 1969), cert. denied, 396 U. S. 1037 (1970) * * * 
and Dierks v. Thompson, 414 F. 2d 453 (1st Cir. 
1969). In both cases, the Court of Appeals made it 
clear that the plaintiffs did not have individual 
claims which they coula assert, but rather that the 
only claims belonged to the class.” 


The third case cited, Dixon v. Northwestern National Bank 
of Minneapolis, 276 F. Supp. 96, unlike the case at bar, was 
not a class action. The Court permitted aggregation, inter 
alia, because plaintiffs’ claims were held to be “common” 
and “joint” pursuant to a single instrument in the com- 
mon and specifie fund involved. 


Thus, none of these four cases are applicable to the facts 
of the case at bar. 


Plaintiffs’ attempt to apply the “interest in distribution 
test” to the faets of the case at bar (plaintiffs’ brief, pp. 
18-19) fails, even though they have tried to frame their 
claims in terms of an allegedly “single transaction” 
(plaintiffs’ brief, p. 19) so as to create a common fund 
where none exists. The test requires that the party 
opposing the class not be interested in the allocation of the 
recovery of the common fund to the class members. Since 
defendant Sands is under express contractual obligations 
as prineipal with certain investors, and as agent for others, 
to distribute funds received according to the participation 
interests of the participants as reflected on the books of 
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Associates, he cannot be said to be disinterested and it 
vannot be claimed that there is a common fund. 


It should be noted that the “commentator” from whom 
plaintiffs have derived their two tests (plaintiffs’ brief, p. 
15) has himself eriticized the “interest in distribution” 
test, stating: 

“* * * it may allow multiple claimants to obtain 
jurisdiction merely by framing their plea in a cer- 
tain way. If the factual situation could legitimately 
be said to involve a specifie fund then claimants 
could obtain federal jurisdiction by framing their 
plea in terms of that fund even though their indi- 
vidual claims were distinct and could be pressed 
separately. While this test was used in the early 
development of the Pinel doctrine, it was gradually 
superse ».' by the ‘essential party’ test * * *.” 


Note, Aggregation of Claims in Class Actions, 68 
Columbia Law Review 1559-60 (1968). 


The second test advanced by plaintiffs, the “essential 
party” test, requires that the class members be so united 
in interest that no class member could bring suit without 
directly affecting ihe rights of the members of the class. 
The two cases cited by piaintiffs in support of this test, 
Brandt v. Owens Illinois, Inc., 62 F.R.D. 160, and Bass v. 
Rockefeller, 331 F. Supp. 945, are clearly distinguishable 
from the case at bar. These two cases, unlike the present 
action, contain fact patterns which involved specific and 
common existing funds which the plaintiffs therein sought 
to equitably affect for the benefit of all class members. 
In its decision approving aggregation in the Bass case, 
supra, that Court stated at page 951 (of 331 F. Supp.): 


“* * * the plaintiffs herein make no specific claims 
for individual payment, and it is seriously doubted 
if they could; the absence of contractual rights be- 
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tween the parties is a significant factual similarity 

. : ” 
between the present suit and the one in Berman. 
(Italies ours.) 


The Berman and Bass cases, supra, which permitted 
aggregation, are heavily relied on by plaintiffs despite the 
fact that the class members in the case at bar have ex- 
press contractual rights deriving from individually exe- 
cuted written contracts, which is not the fact in the Ber- 
man and Bass eases. This distinction was observed by 
Judge Lasker in his memorandum dated November 20, 
1974, where he stated at page 4 (A72): 


“Each plaintiff has separate rights deriving from 
his separate contract with defendants, and by its 
terms each contract here provides an individual 
right to sue the syndicate management.” 


The two reasons plaintiffs cite (plaintiffs’ brief, pp. 19- 
20) for denominating the case at bar as a true class ac- 
tion permitting aggregation are inapposite. As to the 
first reason, admittedly once it is determined that Sands 
breached his fiduciary duty, all the investors will be af- 
fected—but not similarly. Each would be affected depend- 
ing upon his specific contract right. In any case, when- 
ever there is a class action, be it under FRCP 23(b) (1), 
(b)(2) or (b)(3), there will be common questions of law 
and fact involved, and the determination of such questions 
will affect class members similarly. This does not mean, 
however, that aggregation wi!l be permitted in all such 
situations. Aggregation depends on the type of jural 
right being asserted, and not the type of suit or manner 
in which it is presented. Moore’s Federal Practice, 2d 
Edition, Volume 3B at page 23-1857. This also answers 
plaintiffs’ second reason—since plaintiffs’ attempt to cast 
their complaint in an “equitable” mold based on an al- 
legedly common and joint fund does not mask the fact 
that what is actuc:iy and primarily sought is compen- 
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satory damages for alleged breachs of contracts (memoran- 
dum of Lasker, D. J., dated November 20, 1974, pp. 4, 7) 
(A72, 75). Plaintiffs’ alleged “fund” is that which was 
deseribed in Neville v. Delta Insurance Co., 45 F.R.D. 345, 
349, supra, as “* * * the sum of a list of various amounts 
which parties to various contracts claim is owed them.” 
There, aggregation was denied, the Court holding that 
“The monies sought do not represent a single fund held 
jointly and in common by the various plaintiffs” (p. 349). 


Since in the case at bar, there is no commen and specific 
fund which plaintiffs seek to affeet, and th«:> exists indi- 
vidual contract rights among the class members and the 

of the individual class members are distinet and 
cvala pe litigated separately, this case is not appropriate 
for ageregation. 


POINT II. 


The claim for damages, especially those claimed to 
be in excess of $326,000. is not made in good faith and 
is sham and fraudulent. 


In previous motions in this ease, Mr. Sklaver, attorney 
for plaintiffs, filed two affidavits verified respectively Sep- 
tember 4, 1974 (42), and April 10, 1974 (32). The Sep- 
tember 4, 1974 affidavit, at pages 2-3 states: 


“From the financial reports and other facts which 
I learned [ estimate the actual damages to be in 
excess of $326,009 as follows: 


Management fees 1967-1972—known $ 90,881 
1973-1974— estimated 
since the 1972 report 
has not yet heen sent 
to investors 48,000 
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Leasir * commissions 1967-1°72—known 27,342 
1973-1974— estimated 8,000 


Administration charges 1966-1972— . 
known 34,459 
1973-1974—estimated 12,000 


Legal fees—known $5,650 
Estimated—shown on 
1970 statement $26,379 
1971 statement 25,121 
1972 statement 22,073 


$73,573 


Properly chargeable to 
Associates based upon 
prior financial statements 


$12,000 per year $36,000 
Not properly chargeable 37,573 


Rental value of space—approximately 
3,000 square feet at $4.50 per foot 
$13,500. 
Value of the space for 8-1/2 years— 
$114,750. 
Average use from one room in 1966 to 
the entire ninth floor at present 
-50% 62,500 


total: $326,405” 


Copies of the financial reports referred to were an- 
nexed as exhibits to Mr. Sklaver’s affidavit of April 10, 
1974, being therein designated as “Annual Reports of 
Times Square Associates for the years 1967 through 1972” 
(Tabs 1967, 1968, 1969, 197°, 1971, 1972) (32). 


We have submitted an affidavit of David J. Bell, C.P.A. 
(51), senior partner of the accounting firm of Cogan Bell 
& Company, independent auditors for Associates since 
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1969, wherein his detailed analysis clearly establishes that 
the claim for $326,405 is largely exaggerated and lacking 
in good faith. 


rom the figures quoted at pages 2 and 3 of Mr. Skla- 
ver’s aflidavit, supra (42), it is clear that the $326,405 
damages alleged therein included alleged damages for 
periods after July 22, 1972, when this aetion was com- 
menced. Assuming for purposes of argument that Mr. 
Sklaver’s figures are accurate, the alleged damages for 
periods after July 22, 1972, as set forth therein are as 
follows: 


Management fees—as above set forth ¢ 12,122 
Management fees—estimated 1973-1974 48,000 
Leasing commissions—'% of commis- 

sions of $3911—reported for year ended 

December ol, 1972 1,955 
1973-1974—estimate by plaintiffs 8,000 
Administration charges—1/2 of charge 


of $6,000 for year ended December 31, 


1972 3,000 
1975-1974 estimated administration 
charges 12,000 


Legal fees—known (not reported in 
any financial statements annexed to 


plaintiffs’ affidavits) 5,650 

Legal fees 1972— of $22,073 reported 
in December 31, 1972 financial report 11,036 
$101,763 


Even for this purpose we have, c-guendo, given him 
the benefit of items which we have previously and again 
shown by uncontroverted affidavits to be simply unsup- 
ported “guess” work on the part of Mr. Sklaver. He 
does not claim to be an expert on rental values and he 
does not even claim he ever visited the building. His 
guesses as to inflated rental value certainly are not 
bona fide to support a jurisdictional amount. 
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A aost the entire case is made up of the suspicions of 
Mr. Sklaver, whose record of “guesses” in this case has 
proven very poor 


In Friedman v. Meyers, 482 F. 2d 435 (2d Cir. 1973), 
the court per Judge Mansfield, said at page 439: 


“* * * Suspicion will not substitute for knowledge 
of facets from which fraud could reasonably be in- 
rerred. = °°" 


Thus from the alleged damage sum of $326,405 above 
referred to, $101,763 must be deducted, as having been 
allegedly incurred after the commencement of the action, 
leaving a balance of $224,662. LEven if plaintiffs could 
theoretically recover this entire compensatory amount, 
the alleged punitive damages, in order to give the Court 
jurisdiction, must be at least seven times that amount, 
which is unheard of. 


In an action for damages against an agent for his 
failure to exercise proper care in the leasing and manage- 
ment of the plaintiff’s property, the court held that the 
plaintiff was >t entitled to punitive damages. Wright 
v. Everett, 90 S. BE. 2d 855, 197 Va. 608 (1956). 


Furthermore, in his computation of the $326,405 al- 
leged damages as set forth in his September 4, 1974 
affidavit quoted above, plaintiffs’ attorney, in referring 
to the financial reports of Associates, stated that “legal 
fees” were shown in the 1971 statement in the amount of 
25,121. However, an examination of the 1971 financial 
statement annexed to Mr. Sklaver’s April 10, 1974 af- 
fidavit (32), will shew that Exhibit C to the 1971 financial 
statement entitled “Statement of Income & Expense for 
the year ending 12/31/71” shows “Professional fees” 
amounting to $25,121. “Professional fees” arc not synon- 
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ymous with “legal .ces,” as plaintiffs’ attorney would 
have the Court believe. Mr. Bell's affidavit, previcusly 
referred to, which was never contradicted by plaintiffs, 
states that included in the $25,121 figure are accountants’ 
fees of $6,921; he further states that of this $25,121 
figure, only $2,075 was paid to Sands (51) (aff. Bell, 
1/11/75, par. 14). 

ven, arguendo, were the Court to determine that 
Sands may not be compensated for real estate and pro- 
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I@SSIONAlL Ser 


rvices heretofore rendered, the controlling 
principle of law requires Times Square Associates to at 
least reimburse Sands and F.S. Management for expenses 
incurred to benefit Times Square Associates (see Point 
Three of defendants’ brief, dated July 12, 1974, pp. 37-41) 


(5S). 


It is a legal certainty that plaintiffs’ claiins are really 
less than the jurisdictional amount. Furthermore, Mr. 
Sklaver has the burden of proof of establishing br om- 
petent evidence that the Distriet Court had jurisdiction. 
MeNutt ?. General Motors Acceptance ° 29S U. Ss. 178, 189 
(1936). 


Judge Lasker in his memorandum and order dated 
March 20, 1975, dismissing the complaint said (A95-96) : 


“Adopting defendants’ computations, which ap- 
pear to be more than reasonable, plaintiffs are 
left witl 1 claim for compensatory damages in 
Count T ot $224,662; accordingly they must estab- 
lish that they have in good faith alleged punitive 
damages amounting to seven times actual damages.” 


and detinitely held that plaintiffs’ claim was considerably 
less than $10,000 (A98), 
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POINT LIL. 


Pie‘ntiffs in a diversitv action exnnot plead or prove 
damages, allegedly incuried, for } »r.ods after the action 
was commenced, in order to establish the requiced juris- 
dictional amount of $10,000. 

Once an action has been commenced, plaintiffs cannot 
prove that they thereafter sustained additional damage 
or loss by reason of actions of defendants. A plaintiff, 
who has the burden of proof, must stand or fall upon his 
ability to establish that damages of at least $10,000 for 
each plaintiff and for each member of a class are sought 
in good faith. We cannot establish the jurisdictional 
amount by later proving additional losses or damages sus- 
tained after commencement of his action in order to 
prevent dismissal of his action for lack of jurisdietional 
damages. In the case at bar, the Court never had ju 
diction when this action was commenced on July 22, 197-, 
because it is « legal certainty that p'aintiffs could not 
establish the necessary jurisdictional amount of damages. 
Such defect carmot be eured by proving subsequent dam- 
ages, possibly .:curred after the commencement of the 
action. A party cannot enlarge the period when the 
statute of limitation takes effect, by prematurely starting 
a federal action without requisite damages. 


In Wiesenfeld v. Secretary, 367 F. Supp. 981, 985 (D. 
N. J. 1973), the Court said: 
«“* * * The amount in contr ersy is measured 
as of the time when the action was filed. Smith v. 
Maryland Casualty Co., 292 F. Supp. 358, 359 (IE. 
D. La. 1968).” 


Future installments could not be considered in deter- 
mining whether the jurisdictional amount was involved, 
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even though judgment would be determinative of liability 
for future installments as they accrued and for install- 
ments which became due after action commenced. Aetna 
Casualty & Surety Co. v. Flowers, 330 U. S. 464 (1947); 
Milan v. Kausch, 194 F. 2d 263 (6th Cir. 1952). 


In an action to recover payments already accrued 
under a contract providing for installments where liability 
for payment was denied, the court could not also con- 
sider in determining the amount in controversy money 
due in the future when liability under the contract was 
established. Button v. Mutual Life Ins. Co., 48 F. Supp. 
168 (D. C. Ky. 1943). 


POINT IV. 


The investors were never partners of Times Square 


Associates. 


This clearly appears from Exhibits 1 and 2 annexed 
to the complaint (All and A16). Exhibit 2 is the pro- 
spectus of Times uare Associates. Exhibit 1 is the 
agreement dated .'» .e 29, ‘1, between Jerome Wishner, 
designated as “Agent” and the plaintiffs, designated as 
“Participants.” 


The Prospectus. 


Page 1 of the Prospectus states that the approximate 
date of the first sale to the public is June 5, 1961. This 
is 345 weeks prior to the date of the aforesaid agree- 
ment. It also states “This offering is limited to adult 
residents of the State of New York.” 
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At page 5 of the Prospectus, it is stated: 


“Times Square Associates (herein ecall’d As- 
sociates) is a New York General Partnership coim- 
posed of Ira Sands, Jerome Wishner and George 
Gewanter, as General Partners and Sponsors, with 
offices at 375 Fifth Avenue, New York City. 


* * * The property will be completely operated 
at actual cost by Tri-Management Company, a New 
York Partnership, consisting of Ira Sands, Jerome 
Wishner and George Gewanter, under a manage- 
ment contract. * * * The said management contract 
is non-assignable and is on an at will basis, and 
may be cancelled at the option of either Associates 
or Tri-Management Company, with no liability 
enuring to either party.” 


“ 


a” to “eg” inclusive, 


At page 6, under subdivisions 
each investor is referred to as a “Participant.” 


At page 8 under subdivision (h) it is stated: 
“A Participant may transfer his interest to any 
individual of full age, provided the consent of the 


Agent is obtained, same not to be unreasonably 
withheld. * * *” 


The Agreement of June 29, 1961. 


The second “Whereas” clause provides: 


“Times Square Associates is a New York Part- 
nership, consisting of Ira Sands, Jerome Wishner 


and Geerge Gewanter, hereinafter called ‘ Associ- 
999 


ates. 


Paragraph “1” provides: 


“1, A Partnership known as Times Square As- 
sociates has been formed for the purpose of own- 
ing the leasehold to the premises situated at 701-09 


Seventh Avenue,” 


and further states that distribution at 10% per annum 
shall be made first to Full Participants (who are the in- 
vestors). 


At pages 2 and 8, under subdivisions (a) to (1), all 
the investors are referred to as Participants, and not as 


partners. 


At page 3, maragraph 4, the following appears: 


The surviving Agents, however, on behalf 
of all the Participants, shall have the right, not 
the obligation, to form a new Partnership, to en- 
eage in the same business as this Partnership and 
apply the assets and name to the Partnership. 
** * The surviving Agents shall have the right to 
do all such things or cause all such things to be 
done, as shall be necessary or advisable for the 
formation of the new Partnership and the = ae- 
complishment of the foregoing, aud shall thereupon 
aet as Agent on behalf of all the Participants. 
Any Participant not desiring to be ineluded, may 
so indicate and request the Agent or his designee, 
to proportionately purchase his interest, at orig- 
inal cost, less any capital previously repaid 
thereon,” 


The Agents referred to are Sands, Gewanter and Wishner. 


At page 4, paragraph 6, it is stated: 


“A Participant may transfer his entire participa- 
tion to any individual of full age, provided the 
written consent of the Agent is obtained, same not 
to be unreasonably withheld. * * *” 


And in paragraph 7: 


“Upon the death of a Participant, any individual 
of full age designated in the deecedent’s will, or by 
his legal representative, may sneceed to his in- 
terest, provided the consent of the Agent is ob- 
tained, same not to be unreasonably withheld. * * *” 


Associates acquired a 21-year lease of the commercial 
building (p. 5 of Prospectus). The partnership of As- 
sociates, composed of Sands, Gewanter and Wishner, was 
to continue during this period. The agreement signed by 
the plaintiffs as investors was for the same period. It 
was not signed by the other two partners. Consequently 
the 150 investors could not legally be partners of As- 
sociates. Piner v. Leder, 188 N. Y. S. 818 (115 Mise. 
O12) (afd 192 N. Y. S. 946). Furthermore, under See- 
tion 20 of the Partnership Law, every partner is an 
agent of the partnership for the purposes of its business. 


The Prospectus and agreement aforesaid clearly indi- 
cate tlat the investors are not authorized to act as agents 
or partners of Associates. 


The prosposition that a partner may sell an interest 
in his si.: *e of the partnership without the assignee be- 
coming a partner was upheld in Leon v. Glaser, 28 A. D. 
2d 833, 281 N. Y. S. 2d 441 (1st Dep’t 1967). Also, See- 
tion 53 (1) of the Partnership Law of New York pro- 
vides: 


“1. A conveyance by a partner of his interest 
in the partnership does not of itself dissolve the 
partnership, nor, as against the other partners in 
the absence of agreement, entitled the assignee, 
during the continuance of the partnership, to in- 
terfere in the management or administration of the 
partnership business or affairs or to require any 
information or account of partnership transac- 
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tions, or to inspect the partnership books; but a 
merely entitles the assignee to receive im accord- 
ance with his contract the profits to which the as- 
siqning partner would otherwise be entitled.” (Ital- 
ics ours.) 


Even in a ease where it appeared that a party shared 
in the profits and losses of a firm, it was found and de- 
cided that no partnership existed, it appearing that the 
party had denied the partnership under oath and that he 
did not intend to become a partner. I/eye v. Tilford 
(1896), 2 App. Div. 346, 37 N. Y. 8S. 751, affirmed 154 
N. Yet, 49 Ne BS. L098. 


Although a certificate reflecting the resignations of 
Wishner and Gewanter was filed with the County Clerk 
of New York County, no certificate was ever filed setting 
forth the name of any participant as a partner (as 
would have been required by §130 of the New York 
General Business Law had such participant been a part- 
ner). The failure to file such a certificate is an indica- 
tion that no such partnership existed, and that none was 
intended. 


Plaintiffs suggest that Judge Lasker “recognized that 
Associates is a partnership” (p. 21 of plaintiff’s brief). 
This is a misstatement not supported by the faets. In 
his memorandum dated October 11, 1973 (A381), Judge 
Lasker clearly rejected the plaintiffs’ argument that As- 
sociates was a partr rship consisting of Sands and the 
investors therein, by stating at page 4 (A35) thereof: 


“The agreement which is in question here (Com- 
;naint, exhibit 2) is that entered into between the 
partners and the participants, including the Becker- 
mans. It should at this point be noted that each 
participant entered into a separate agreement 
with one of the partners, all of the agreements be- 
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ing identical. A careful perusal of these agree- 
ments leads us to conclude that a partnership 
was not and could not have been created by them.” 


In his memorandum dated November 20, 1974 (A68), 
Judge Lasker stated (A70): 


“* * * By memorandum of October 11, 1973, we 
rejected the argument that Associates is a part- 
nership: *'\* -*)" 


Finally in his memorandum granting defendants’ mo- 
tion to dismiss the amended complaint dated March 20, 
1975 (A92), Judge Lasker states (A93): 


“This suit by investors in Times Square Asso- 
ciates, a real estate syndicate, for breach of trust 
by its general agent * * *.” (Italics ours.) 


Clearly therefore, Judge Lasker recognized that the 
separate and distinct participation agreements, individu- 
ally executed by the 154 investors over a period of sev- 
eral months, could not and did not constitute a partner- 
ship contract. 


POINT V. 


The plaintiffs are not proper parties to conduct this class 
action. 


Paragraph 17 of the amended complaint (A80) pro- 
vides as follows: 


“17. Upon information and_ belief: 


“a) The plaintiffs have no individual interest 
in controlling the prosecution of the action; 
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“b) This is the only action pending which em- 
braces the claums contained herein; 


“c) It is desirable that the action be maintained 
in this Court which is convenient to all parties 
and witnesses; and 


“d) There are no difficulties likely to be encoun- 
tered in the management of this action.” 


The plaintiff Ethel Beckerman has been charged with 
attempts to bribe the superintendent of the building and 
former employees of Associates, in an attempt to take 
over the management of the building (aff. Al Fiore 4/ 

. 1/74 (830): Joan Stuhl, 4/1/74 (30), and Jerry Brunell, 
4/1/74 (30)). No affidavit has been served or filed) by 
plaintiff Ethel Beckerman denying such charges against 
her or denying the claim that the suit in the District 
Court was brought in retaliation for the suit brought by 
Sands and Times Square Associates against the plain- 
tiffs herein in the State Court (aff. Sands, 4/1/74, par. 


8S) (30) 


The plaintiffs have a selfish interest in bringing this 
class action primarily for their own personal benefit. 
They are legally disqualified, as they cannot fairly and 
adequately protect the interest of the class. 


4 
See: 
Maynard, Merel & Company v. Carcioppolo, 51 
F.R.D. 273 (SDNY 1970); 
Lynch v. The Sperry Rand Corporation, 62 F.R.D. 
78, 82-84 (SDNY 1973); 
duPont v. Wyle, 61 F.R.D. 615, 621 (D.C.Del. 
1973). 
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In the duPont case, supra, the Court stated: 


“The requirement that ‘the representative par- 
ties will fairly and adequately protect the interest 
of the class’ plays a crucial role in the class ac- 
tion scheme of amended Rule 23. Since that 
scheme holds the potential of binding class mem- 
bers who have no actual knowledge of the suit, the 
requirements of due process, as well as the neces- 
sity for confidence in the judicial process, demands 
that representative parties can be 


ussurance 
interests of 


counted upon to faithfully defend the 
all members of the class. Subdivision (a)(4) of 
Rule 23 was designed to provide that as surance.” 


the plaintiffs in this action, after 
case at bar was dismissed, 


Court. New York 


The attorneys for 
their amended complaint in the 
started a similar suit in the Supreme 
County, in behalf of sarnard Brown, who is one of the 
investors in the syndicate and who resides in the State 
of New York, against Ira J. Sands and F. S. Management 
On July 7, 1975, the undersigned served a noticé 


Corp. 
of the defendants in that action. 


of appearance in behalf 


The practice of commencing the same law suit in the 
Federal Court and in the State Court has been “unre- 
Rosenfeld v. Black, 445 F. 2d 1337, 


servedly” condemned. 
1971) (appeal dismissed 409 


1341, footnote 5 (2nd Cir 
J. S. 802). In that case this Court stated: 
“* * * 9 litigant is entitled to his day in one 
court, but not in two * * ee 


The ease at bar should have been brought in the State 
Court, but plaintiffs did not desire to do so since, as 
non-residents, they would have been required to file an 
undertaking in the minimum sum of $500 to cover costs 
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(Section 8503, as amended July 1, 1972, New York Civil 
Practice Law and Rules). 


It is the policy of Congress to force litigants, citizens 
of different states, to settle their disputes in state courts 
unless facts appear in the record showing to a legal 
certainty that the requisite jurisdictional amount is in- 
volved. See, Sturgeon v. Great Lakes Steel, 143 F. 2d 
819 (6th Cir. 1944); Fletcher v. Gerlach, 7 F.R.D. 616 
(S.D.N.Y. 1947). 


A federal court is presumed to be without jurisdiction 
until the contrary is affirmatively made to clearly ap- 
pear; Young v. Main, 72 F. 2d 640 (Sth Cir. 1934); Le- 
Mieux, Inc., v. Tremont Lumber Co., Lid., 52 F. Supp. 
116 (1945), aff'd 140 F, 2d 387 (5th Cir. 1944). 


Federal courts should not be required “to fritter away 
their time in the trial of petty controversies.” S. Rep. No. 
1850, 85th Cong., 2nd Sess. 3-4 (1958). Also, H. R. Rep. 
No. 1706, 85th Cong., 2nd Sess. 2 (1958). 


CONCLUSION. 


The judgment appealed from should be aflirmed with 
costs. 


Respectfully submitted, 


WEINSTEIN & LEVINSON, 
Attorneys for Defendants-Appellees. 


FRANK WEINSTEIN, 
SAMUEL WEINSTEIN, 
Of Counsel. 


